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896 MICHIGAN LAW REVIEW 

did not constitute a compliance with equity rule 94, relating to stockholders' 
bills and requiring that such suit shall not be collusive to confer Federal 
jurisdiction; and that the court had no jurisdiction. Kemmerer et al. v. Hag- 
gerty (1905), 139 Fed. Rep. 693. 

While a stockholder has a right to sue in cases where the corporation is 
the proper party, yet this right should be limited to cases where the directors 
are guilty of a fraud or breach of trust or are proceeding ultra vires. Dodge 
v. Woolsey, 18 How. 331, 15 L. Ed. 401; Groel v. Electric Co. (N. Y. Eq.), 
61 Atl. Rep. 1061, and see discussion of this case in preceding note. An 
attempt on the part of those interested to bring their grievances into the 
Federal court by suing in the name of stockholders, who have the requisite 
citizenship, is often a mere device to confer jurisdiction, and will not be coun- 
tenanced by the courts. Howes v. Oakland, 104 U. S. 450, 2 Wilgus Corp. 
Cas. 1716; Huntington v. Palmer, 104 U. S. 482, 26 L. Ed. 833; Detroit v. 
Dean, 106 U. S. 537, 27 L. Ed. 300; Quincy v. Steel, 120 U. S. 241, 30 L. Ed. 
624. In the principal case, the stockholders knew of the pending of an 
action in the State court and considering that this action was brought for 
no other purpose than that of conferring jurisdiction the court refused to 
accept it. 

Criminal Law — Cumulative Sentences.— Petitioner in habeas corpus 
was sentenced on two indictments, charging high misdemeanors, to seven 
and then to five years of imprisonment, the latter term to begin on the expir- 
ation of the former. The former has been served and the petitioner seeks 
release. Held, the petition should be dismissed. State v. Mahaney (1905), 
— N. J. — , 62 Atl. Rep. 265. 

The opinion gives a very interesting and quite complete history of the 
common-law power in a court to pass consecutive sentences on two or more 
indictments for misdemeanors. The power is almost universally recognized. 
Indiana, Michigan and Texas, however, hold that a court can pass such sen- 
tences only by virtue of statute. Miller v. Allen, 11 Ind. 389; In re Lamp- 
here, 61 Mich. 105 ; Ex Parte Hunt, 28 Tex. App. 361. The Kentucky courts 
restrict the common-law power to cases where the punishment is in the dis- 
cretion of the court: if the punishment is fixed by the jury, the court can 
only render judgment in conformity with the verdict. James v. Ward, 2 Met. 
(Ky.) 271. This would seem on general principles to be a universal restric- 
tion. For unless it is expressly stated by the body passing them that sentences 
are successive, the courts deem them concurrent. In re Jackson, 3 Mac- 
Arthur (D. C.) 24. A verdict then for impliedly concurrent terms of 
imprisonment could not be made into successive sentences by the court. In 
Kentucky now, as in some other States, the power to pass cumulative sen- 
tences is secured to the courts by statute. Where the crimes charged are 
felonies, the power to pass consecutive sentences does not exist, for the 
reason that in such cases at the old common law judgment could be rendered 
only by a known formula. Rex v. Wilkes, 19 Howell's State Trials, 1133; 
Queen v. Cutbush, L. R. 2 Q. B. 379; In re Lamphere, supra. 



